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Court of Appeal

Rex (Substation Action Save East Suffolk Ltd) v
Secretary of State for Energy Security and Net Zero

[On appeal from Rex (Substation Action Save East Suffolk Ltd)
v Secretary of State for Business, Energy and Industrial Strategy]

[2024] EWCA Civ 12

2023 Dec 6;
2024 Jan 17

Coulson, Lewis, William Davis LJJ

Planning — Development — National policy statement — Development consent
orders granted for wind farms comprising offshore and onshore development —
Whether flood risk from surface water properly taken into account — Whether
sequential test for flood risk properly applied — Whether consent orders lawful
— Planning Act 2008 (c 29), ss 104, 114 — National Planning Policy Framework
(2021), para 162 — Overarching National Policy Statement for Energy EN-1,
paras 5.7.3, 5.7.4, 5.7.9, 5.7.13

The interested parties applied for development consent orders under section 114
of the Planning Act 20081 to authorise nationally significant infrastructure projects
consisting of two proposed offshore wind farms with associated onshore and offshore
development, including the construction of a new National Grid substation and two
project substations. In determining the application the Secretary of State was required
by section 104 of the 2008 Act to “have regard” to any relevant national policy
statement and to determine the application in accordance with it unless a relevant
exception applied. Following an examination process, the Secretary of State accepted
the examining authorities’ recommendation to grant the development consent orders,
concluding that the benefits of the proposed development, which would provide
significant additional renewable energy generation consistent with climate change
targets and the national energy policy statements, on balance outweighed its negative
impacts. The claimant, a company formed by concerned local residents, challenged
the development consent orders as being unlawful by reason of the location of the
onshore part of the development, in that, inter alia, contrary to the requirement in the
National Planning Policy Framework2, the Overarching National Policy Statement
for Energy EN-13 (“EN-1”) and associated guidance, the “sequential test” had not
been properly applied to the risk of surface water flooding at the stage of site selection,
in relation to which the examining authorities’ finding of flood risk from surface water
made it necessary for the interested parties to demonstrate that no other sites with
lower flood risk were available. The judge dismissed the claim holding that it was a
matter of judgment for an applicant, and ultimately the decision-maker, as to how
flood risks from surface water ought to dealt with, and that the application of the

1 Planning Act 2008, s 104: see post, para 5.
S 114(1): “When the Secretary of State has decided an application for an order granting

development consent, the Secretary of State must either— (a) make an order granting
development consent, or (b) refuse development consent.”
2 National Planning Policy Framework, para 162: see post, para 43.
3 Overarching National Policy Statement for Energy EN-1, paras 5.7.3, 5.7.4, 5.7.9, 5.7.13:
see post, para 6.
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sequential test did not require that, where some surface water risk existed, it had to
be positively demonstrated that there were no other sites with lower surface water
flood risk reasonably available for the development.

On the claimant’s appeal—
Held, dismissing the appeal, that although both the Overarching National Policy

Statement for Energy EN-1 and the National Planning Policy Framework aimed to
ensure that the risk of flooding, including the risk of flooding from surface water,
was taken into account at all stages in the planning process to avoid inappropriate
development in areas of highest risk and to direct development away from areas at
highest risk, where a risk of flooding from surface water did exist, nothing in those
policies required an applicant for development consent to demonstrate that there was
no alternative site reasonably available with a lower risk of surface water flooding;
that, in particular, although the “sequential test” had to be applied to site selection
for the location of projects in different flood zones, such zones were designated on the
basis of the risk of fluvial flooding, not surface water or other sources of flooding; that
once satisfied that the sequential test had been applied to the question of site selection,
the decision-maker would have to be satisfied that a “sequential approach” had been
applied at site level to minimise risk of flooding by surface water (or other sources)
by directing the most vulnerable uses to areas of lowest flood risk; that how that was
to be achieved and whether the decision-maker could be satisfied that it had been
done was a matter of planning judgment in the application of the relevant policies,
subject to review on public law grounds; and that, in the present case, the judge had
properly construed the applicable policies and had been right to conclude that there
was no irrationality or other public law error in the way in which the Secretary of
Sate had dealt with the issue of surface water flooding when granting development
consent (post, paras 42, 43, 44, 45, 46, 47, 60, 61, 62).

Decision of Lang J [2022] EWHC 3177 (Admin); [2023] PTSR 975 affirmed.

The following cases are referred to in the judgment of Lewis LJ:

Hale Bank Parish Council v Halton Borough Council [2019] EWHC 2677 (Admin)
R (Friends of the Earth Ltd) v Secretary of State for Transport [2020] UKSC 52;

[2021] PTSR 190; [2021] 2 All ER 967, SC(E)
R (Larkfleet Ltd) v South Kesteven District Council [2015] EWCA Civ 887; [2015]

PTSR D50; [2016] Env LR 4, CA
R (Pearce) v Secretary of State for Business, Energy and Industrial Strategy [2021]

EWHC 326 (Admin); [2022] Env LR 4
R (Scarisbrick) v Secretary of State for Communities and Local Government [2017]

EWCA Civ 787, CA
R (Zurich Assurance Ltd (trading as Threadneedle Property Investments)) v North

Lincolnshire Council [2012] EWHC 3708 (Admin)
Wathen-Fayed v Secretary of State for Levelling Up, Housing and Communities

[2023] EWHC 92 (Admin); [2023] PTSR 524

The following additional cases were cited in argument:

Barker Mill Estates (Trustees of the) v Test Valley Borough Council [2016] EWHC
3028 (Admin); [2017] PTSR 408

Jelson Ltd v Secretary of State for Communities and Local Government [2018]
EWCA Civ 24; [2018] JPL 790

R (Ashchurch Rural Parish Council) v Tewkesbury Borough Council [2023] EWCA
Civ 101; [2023] PTSR 1377, CA

R (Spurrier) v Secretary of State for Transport [2019] EWHC 1070 (Admin); [2020]
PTSR 240, DC
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The following additional cases, although not cited, were referred to in the skeleton
arguments:

East Staffordshire Borough Council v Secretary of State for Communities and Local
Government [2017] EWCA Civ 893; [2018] PTSR 88, CA

Smech Properties Ltd v Runnymede Borough Council [2016] EWCA Civ 42; [2016]
JPL 677, CA

APPEAL from Lang J
By a claim form the claimant, Substation Action Save East Suffolk Ltd,

sought judicial review under section 118 of the Planning Act 2008 of the
decision by the defendant, the Secretary of State for Business, Energy and
Industrial Strategy, dated 31 March 2022 on applications by the interested
parties, East Anglia One North Ltd and East Anglia Two Ltd, to grant
two development consent orders under section 114 of the 2008 Act for
the construction of two offshore wind farms with associated onshore and
offshore National Grid development. On 1 July 2022 Lang J granted
permission on paper to proceed with the claim. The grounds of challenge
were, inter alia, that the Secretary of State (1) had erred in his assessment
of the adequacy of the interested parties’ flood risk assessment, and in his
overall assessment of flood risk, in that the sequential test (in Part 5 of the
Overarching National Policy Statement for Energy EN-1), properly applied,
required assessment of all sources of flooding at the stage of site selection
and the Secretary of State had instead applied the sequential test at the
stage of design after site selection and had otherwise acted irrationally in
reaching his conclusions on flood risk, and (2) had irrationally excluded from
consideration the cumulative effects of known plans for extension outlined
in the interested parties’ “Extension of National Grid Substation Appraisal”
through the addition of other connected projects at the same location and had
failed to take into account related environmental information in breach of
the Infrastructure Planning (Environmental Impact Assessment) Regulations
2017 (SI 2017/572). On 13 December 2022 Lang J [2022] EWHC 3177
(Admin); [2023] PTSR 975 dismissed the claim on all grounds.

By an appellant’s notice filed on 17 January 2023 and with permission
granted by the Court of Appeal (Popplewell LJ) on 23 May 2023 the claimant
appealed on the grounds that the judge had erred in her decision (1) on
the flood risk ground (a) by regarding the application of the sequential
test in respect of flood risk as a lawful exercise of planning judgment, in
circumstances where no “sequential” approach had been applied and (b) by
making a perverse error of fact in finding that no part of the site was in
an area at high risk of surface water flooding, contrary to the evidence and
agreement of the parties, and (2) on the cumulative effects ground (a) by
failing to recognise that the Secretary of State was under a statutory duty
to take into account the Extension Appraisal as environmental information
and could not disavow it as an irrelevant consideration, and (b) by wrongly
eliding the potential effects of the other connected projects with the potential
effects of the National Grid substation to accommodate those schemes.

Following a Cabinet reshuffle on 7 February 2023, responsibility for
energy policy was transferred from the Secretary of State for Business, Energy
and Industrial Strategy to the Secretary of State for Energy Security and Net
Zero.

The facts are stated in the judgment of Lewis LJ, post, paras 1–4.
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Richard Turney and Charles Bishop (instructed by Richard Buxton
Solicitors, Cambridge) for the claimant.

Mark Westmoreland Smith and Jonathan Welch (instructed by Treasury
Solicitor) for the Secretary of State.

Hereward Phillpot KC and Hugh Flanagan (instructed by Shepherd and
Wedderburn LLP) for the interested parties.

The court took time for consideration.

17 January 2024. The following judgments were handed down.

LEWIS LJ

Introduction

1 This is an appeal against a decision of Lang J (“the judge”) refusing a
claim for judicial review pursuant to section 118 of the Planning Act 2008
(“the 2008 Act”) of two decisions of the first respondent dated 31 March
2022 to make development consent orders under section 114 of the 2008 Act
for the construction, respectively, of the East Anglia One North (“EA1N”),
and the East Anglia Two (“EA2”), Offshore Wind Farms with associated
onshore and offshore development. The two development consent orders are
the East Anglia One North Offshore Wind Farm Order 2022 and East Anglia
Two Offshore Wind Farm Order 2022.

2 Both development consent orders authorise two nationally significant
infrastructure projects (“NSIPs”), namely a generating station and associated
grid connection and substation, and a National Grid NSIP comprising
substation, cable sealing ends and pylon realignment. The project
substations, and the National Grid NSIP, are to be located at Friston in
Suffolk.

3 The appellant is a company limited by guarantee formed by a number
of local residents in East Suffolk to represent communities in the area. There
are significant concerns in the local community about the onshore location
of the connection of the development to the National Grid. It is this element
of the development which is the subject of the appeal; the appellant does not
object to the offshore wind farms. The first respondent is the Secretary of
State for Energy Security and Net Zero who made the development consent
orders. The second and third respondents were the respective applicants for
the two development consent orders.

4 Permission has been granted for two grounds of appeal. The first ground
concerns the risk of surface water flooding at the development. The appellant
essentially contends that the provisions of the relevant policies required the
first respondent to be satisfied that a sequential test had been applied by
the applicant when selecting the site for the proposed development. That
test, it was submitted, required the applicant to locate the development in
an area which was not at medium or high risk of surface water flooding
unless there were no other sites reasonably available. The second ground
concerns the assessment of cumulative effects of the development together
with other potential projects. In particular, the appellant contends that
certain projects (known as the “Nautilus” and “Eurolink” schemes) have
been identified as projects which could connect with the new National Grid
substation. An assessment of the effect of those two projects was included
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in an Extension Appraisal document supplied by the second and third
respondents. The appellant contends that the first respondent should have
taken that information into account when deciding whether to make the
development consent orders but he did not do so. The judge dismissed both
grounds of challenge. The appellant appeals against that decision on the
following grounds.

(1) The judge erred in her decision on the flood risk ground, namely:
(a) she regarded the application of the sequential test in respect of flood

risk as a lawful exercise of planning judgment, in circumstances where no
“sequential” approach was applied at all; and

(b) she made a perverse error of fact in finding that no part of the site was
in an area at high risk of surface water flooding, contrary to the evidence
and agreement of the parties.

(2) The judge erred in her decision on the cumulative impacts ground
namely:

(a) she erred in failing to recognise that the respondent was under a
statutory duty to take into account the Extension Appraisal as environmental
information and could not disavow it as an irrelevant consideration;

(b) she wrongly elided the potential effects of the Nautilus and Eurolink
schemes with the potential effects of the National Grid substation to
accommodate those schemes, which was the point in issue.

The legal framework

The 2008 Act

5 A detailed account of the provisions of the 2008 Act is provided by
the Supreme Court in R (Friends of the Earth Ltd) v Secretary of State for
Transport [2021] PTSR 190 at paras 19–38. In essence, by section 31 of the
2008 Act, development consent is required for development “to the extent
that the project is or forms part of a nationally significant infrastructure
project”. Section 104 applies in relation to an application for development
consent where a national policy statement has effect in relation to that
development. National policy statements are made under section 5 of the
2008 Act. Section 104 provides, so far as material, that:

“(2) In deciding the application the Secretary of State must have
regard to— (a) any national policy statement which has effect in relation
to development of the description to which the application relates (a
‘relevant national policy statement’) … and (d) any other matters which
the Secretary of State thinks are both important and relevant to the
Secretary of State’s decision.

“(3) The Secretary of State must decide the application in accordance
with any relevant national policy statement, except to the extent that
one or more of subsections (4) to (8) applies.”

The National Policy Statement

6 The Secretary of State made an Overarching National Policy Statement
for Energy (EN-1) in July 2011. Part 3 recognises the need for new types
of energy infrastructure of the kind covered by EN-1 and provides that
substantial weight should be given to the contribution which such projects
would make to satisfying that need. Part 5 deals with the assessment of
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generic impacts from such projects. The material paragraphs dealing with
flood risk provide as follows (footnotes omitted):

“5.7. Flood Risk
“Introduction …
“5.7.3 The aims of planning policy on development and flood risk are

to ensure that flood risk from all sources of flooding is taken into account
at all stages in the planning process to avoid inappropriate development
in areas at risk of flooding and to direct development away from areas at
highest risk. Where new energy infrastructure is exceptionally necessary
in such areas, policy aims to make it safe without increasing flood risk
elsewhere and, where possible, by reducing flood risk overall.

“Applicant’s assessment
“5.7.4. Applications for energy projects of 1 hectare or greater in

Flood Zone 1 in England … and all proposals for energy projects located
in Flood Zones 2 and 3 in England … should be accompanied by a
flood risk assessment (FRA). An FRA will also be required where an
energy project less than 1 hectare may be subject to sources of flooding
other than rivers and the sea (for example surface water) … This should
identify and assess the risks of all forms of flooding to and from the
project and demonstrate how the flood risk will be managed, taking
climate change into account …

“5.7.6 Further guidance can be found in the Practice Guide which
accompanies Planning Policy Statement 25 (PPS25), TAN15 for Wales
or successor documents …

“IPC Decision Making
“5.7.9 In determining an application for development consent, the

IPC should be satisfied that where relevant:
• the application is supported by an appropriate FRA;
• the Sequential Test has been applied as part of site selection;
• a sequential approach has been applied at the site level to minimise

risk by directing the most vulnerable uses to areas of lowest flood risk;
• the proposal is in line with any relevant national and local flood

risk management strategy;
• priority has been given to the use of sustainable drainage systems

(SuDs) (as required in the next paragraph on National Standards); and
• in flood risk areas the project is appropriately flood resilient and

resistant, including safe access and escape routes where required, and
that any residual risk can be safely managed over the lifetime of the
development …

“5.7.12 The IPC should not consent development in Flood Zone 2
in England … unless it is satisfied that the sequential test requirements
have been met. It should not consent development in Flood Zone 3
or Zone C unless it is satisfied that the Sequential and Exception Test
requirements have been met …”

“The Sequential Test
“5.7.13 Preference should be given to locating projects in Flood Zone

1 in England … If there is no reasonably available site in Flood Zone 1 …
then projects can be located in Flood Zone 2 … If there is no reasonably
available site in Flood Zones 1 or 2 then nationally significant energy
infrastructure projects can be located in Flood Zone 3 … subject to the
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Exception Test. Consideration of alternative sites should take account
of the policy on alternatives set out in section 4.4 above.”

7 The reference to Flood Zones 1, 2 and 3 are references to the Flood
Zones identified by the Environment Agency as areas with a low, medium or
high risk, respectively, of fluvial flooding, that is flooding from rivers.

The National Planning Policy Framework (“the Framework”)

8 The Framework in place at the time of the application for development
consents had paragraphs dealing with flood risk. The Framework was
amended in July 2021 after the applications in the present case were
submitted. The material paragraphs dealing with the policy on assessment of
flood risks is in the following terms (footnotes omitted):

“Planning and flood risk
“159. Inappropriate development in areas at risk of flooding should

be avoided by directing development away from areas at highest risk
(whether existing or future). Where development is necessary in such
areas, the development should be made safe for its lifetime without
increasing flood risk elsewhere.

“160. Strategic policies should be informed by a strategic flood risk
assessment, and should manage flood risk from all sources. They should
consider cumulative impacts in, or affecting, local areas susceptible to
flooding, and take account of advice from the Environment Agency and
other relevant flood risk management authorities, such as lead local
flood authorities and internal drainage boards.

“161. All plans should apply a sequential, risk-based approach to the
location of development—taking into account all sources of flood risk
and the current and future impacts of climate change—so as to avoid,
where possible, flood risk to people and property. They should do this,
and manage any residual risk, by: (a) applying the sequential test and
then, if necessary, the exception test as set out below; (b) safeguarding
land from development that is required, or likely to be required, for
current or future flood management; (c) using opportunities provided by
new development and improvements in green and other infrastructure
to reduce the causes and impacts of flooding, (making as much use as
possible of natural flood management techniques as part of an integrated
approach to flood risk management); and (d) where climate change is
expected to increase flood risk so that some existing development may
not be sustainable in the long-term, seeking opportunities to relocate
development, including housing, to more sustainable locations.

“162. The aim of the sequential test is to steer new development to
areas with the lowest risk of flooding from any source. Development
should not be allocated or permitted if there are reasonably available
sites appropriate for the proposed development in areas with a lower
risk of flooding. The strategic flood risk assessment will provide the basis
for applying this test. The sequential approach should be used in areas
known to be at risk now or in the future from any form of flooding.

“163. If it is not possible for development to be located in areas
with a lower risk of flooding (taking into account wider sustainable
development objectives), the exception test may have to be applied. The
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need for the exception test will depend on the potential vulnerability of
the site and of the development proposed, in line with the Flood Risk
Vulnerability Classification set out in Annex 3 …

“167. When determining any planning applications, local planning
authorities should ensure that flood risk is not increased elsewhere.
Where appropriate, applications should be supported by a site-specific
flood-risk assessment. Development should only be allowed in areas
at risk of flooding where, in the light of this assessment (and the
sequential and exception tests, as applicable) it can be demonstrated
that: (a) within the site, the most vulnerable development is located
in areas of lowest flood risk, unless there are overriding reasons to
prefer a different location; (b) the development is appropriately flood
resistant and resilient such that, in the event of a flood, it could be
quickly brought back into use without significant refurbishment; (c) it
incorporates sustainable drainage systems, unless there is clear evidence
that this would be inappropriate; (d) any residual risk can be safely
managed; and (e) safe access and escape routes are included where
appropriate, as part of an agreed emergency plan.”

9 As the judge explained at para 60 of her judgment ([2023] PTSR 975),
paragraphs 160 to 163 apply to plan-making and site-allocation by local
planning authorities. Paragraphs 167 applies to applications for development
consents.

The Planning Policy Guidance (“PPG”)

10 The PPG offers further guidance on assessment of flood risk. The
material paragraphs are as follows:

“[7.002] What is ‘flood risk’?
“For the purposes of applying the National Planning Policy

Framework, ‘flood risk’ is a combination of the probability and the
potential consequences of flooding from all sources—including from
rivers and the sea, directly from rainfall on the ground surface and
rising groundwater overwhelmed sewers and drainage systems, and
from reservoirs, canals and lakes and other artificial sources …

“Para ref ID 7-002-20140306
“[7.018] What is the sequential, risk-based approach to the location

of development?
“This general approach is designed to ensure that areas at little or no

risk of flooding from any source are developed in preference to areas at
higher risk. The aim should be to keep development out of medium and
high risk flooding areas (Flood Zones 2 and 3) and other areas affected
by other sources of flooding where possible.

“Application of the sequential approach in the plan-making process,
in particular application of the Sequential Test, will help ensure that
development can be safely and sustainably delivered and developers do
not waste their time promoting proposals which are inappropriate on
flood risk grounds.

“Para ref ID 7-018-20140306
“[7.019] The aim of the Sequential Test
“What is the aim of the Sequential Test for the location of

development?
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“The Sequential Test ensures that a sequential approach is followed
to steer new development to areas with the lowest probability of
flooding. The flood zones as refined in the Strategic Flood Risk
Assessment for the area provide the basis for applying the Test. The
aim is to steer new development to Flood Zone 1 (areas with a low
probability of river or sea flooding). Where there are no reasonably
available sites in Flood Zone 1, local planning authorities in their
decision making should take into account the flood risk vulnerability
of land uses and consider reasonably available sites in Flood Zone 2
(areas with a medium probability of river or sea flooding), applying the
Exception Test if required. Only where there are no reasonably available
sites in Flood Zones 1 or 2 should the suitability of sites in Flood Zone
3 (areas with a high probability of river or sea flooding) be considered,
taking into account the flood risk vulnerability of land uses and applying
the Exception Test if required…

“Within each flood zone, surface water and other sources of flooding
also need to be taken into account in applying the sequential approach
to the location of development …

“Para ref ID 7-019-20140306
“[7.033] Applying the Sequential Test to individual planning

applications
“How should the Sequential Test be applied to planning

applications?
“See advice on the sequential approach to development and the aim

of the sequential test.
“The Sequential Test does not need to be applied for individual

developments on sites which have been allocated in development plans
through the Sequential Test, or for applications for minor development
or change of use (except for a change of use to a caravan, camping or
chalet site, or to a mobile home or park home site).

“Nor should it normally be necessary to apply the Sequential Test
to development proposals in Flood Zone 1 (land with a low probability
of flooding from rivers or the sea), unless the Strategic Flood Risk
Assessment for the area, or other more recent information, indicates
there may be flooding issues now or in the future (for example, through
the impact of climate change).

“For individual planning applications where there has been no
sequential testing of the allocations in the development plan, or where
the use of the site being proposed is not in accordance with the
development plan, the area to apply the Sequential Test across will be
defined by local circumstances relating to the catchment area for the
type of development proposed. For some developments this may be
clear, for example, the catchment area for a school. In other cases it
may be identified from other Local Plan policies, such as the need for
affordable housing within a town centre, or a specific area identified for
regeneration. For example, where there are large areas in Flood Zones
2 and 3 (medium to high probability of flooding) and development is
needed in those areas to sustain the existing community, sites outside
them are unlikely to provide reasonable alternatives.

“When applying the Sequential Test, a pragmatic approach on the
availability of alternatives should be taken. For example, in considering



570
R (Substation Action Ltd) v Energy Security Secretary (CA) [2024] PTSR
Lewis LJ  
 

planning applications for extensions to existing business premises it
might be impractical to suggest that there are more suitable alternative
locations for that development elsewhere. For nationally or regionally
important infrastructure the area of search to which the Sequential
Test could be applied will be wider than the local planning authority
boundary.

“Any development proposal should take into account the likelihood
of flooding from other sources, as well as from rivers and the sea. The
sequential approach to locating development in areas at lower flood risk
should be applied to all sources of flooding, including development in
an area which has critical drainage problems, as notified to the local
planning authority by the Environment Agency, and where the proposed
location of the development would increase flood risk elsewhere.

“See also advice on who is responsible for deciding whether an
application passes the Sequential Test and further advice on the
Sequential Test process available from the Environment Agency (flood
risk standing advice).

“Para ref ID 7-033-20140306
“[7.034] Who is responsible for deciding whether an application

passes the Sequential Test?
“It is for local planning authorities, taking advice from the

Environment Agency as appropriate, to consider the extent to which
Sequential Test considerations have been satisfied, taking into account
the particular circumstances in any given case. The developer should
justify with evidence to the local planning authority what area of
search has been used when making the application. Ultimately the
local planning authority needs to be satisfied in all cases that the
proposed development would be safe and not lead to increased flood
risk elsewhere.”

“Para ref ID 7-034-20140306

The Regulations

11 The Infrastructure Planning (Environmental Impact Assessment)
Regulations 2017 (SI 2017/572) (“the Regulations”) apply to applications
for development consent under the 2008 Act. Regulation 14 provides that an
application for an order granting development consent must be accompanied
by an environmental statement. Regulation 21 provides that:

“21 Consideration of whether development consent should be
granted

“(1) When deciding whether to make an order granting development
consent for EIA development the Secretary of State must— (a) examine
the environmental information; (b) reach a reasoned conclusion on the
significant effects of the proposed development on the environment,
taking into account the examination referred to in sub-paragraph (a)
and, where appropriate, any supplementary examination considered
necessary; (c) integrate that conclusion into the decision as to whether
an order is to be granted; and (d) if an order is to be made, consider
whether it is appropriate to impose monitoring measures.”

12 Environmental information is defined in regulation 3 of the
Regulations in the following terms:
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“‘environmental information’ means the environmental statement
(or in the case of a subsequent application, the updated environmental
statement), including any further information and any other
information, any representations made by any body required by
these Regulations to be invited to make representations and any
representations duly made by any other person about the environmental
effects of the development and of any associated development.”

13 “Further information” and “any other information” are then defined
as follows:

“‘further information’ means additional information which, in the
view of the Examining authority, the Secretary of State or the relevant
authority, is directly relevant to reaching a reasoned conclusion on the
significant effects of the development on the environment and which
it is necessary to include in an environmental statement or updated
environmental statement in order for it to satisfy the requirements of
regulation 14(2).”

And

“‘any other information’ means any other substantive information
provided by the applicant in relation to the environmental statement or
updated environmental statement.”

14 Paragraph 5(e) of Schedule 4 to the Regulations provides that
a description of the likely significant effects of the development on the
environment include, amongst other things, “the cumulation of effects with
other existing and/or approved projects”.

15 In addition, paragraph 4.2.5 of EN-1 provides that when considering
cumulative effects, an environmental statement should provide information
on how the effects of the applicant’s proposal would combine and interact
with “the effects of other development (including projects for which consent
has been sought or granted, as well as those already in existence)”.

The factual background

The Projects

16 The facts are set out fully in the judgment of the judge at para 15 and
following. The applications are described in the following terms:

“15. The applications for development consent comprised an
offshore element and an onshore element. The offshore element is for
the construction and operation of up to 67 (in the case of EA1N) and
75 (in the case of EA2) wind turbine generators (‘WTGs’); together
with up to four offshore electrical platforms; an offshore construction,
operation and maintenance platform; a meteorological mast; inert-array
cables linking the WTGs to each other and to the offshore electrical
platforms; platform link cables; and up to two export cables to take the
electricity generated by the WTGs from the offshore electrical platforms
to landfall. The proposed generating capacity was up to 800MW for
EA1N and up to 900MW for EA2.”

“16. The onshore works in respect of both applications include
landfall connection works north of Thorpeness in Suffolk, with
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underground cables running to a new onshore substation located next
to Friston, Suffolk. The onshore works also include the realignment of
existing overhead power lines and the construction of a new National
Grid substation at Friston. The proposal is therefore that the Friston
site will accommodate a substation for each of EA1N and EA2, and a
new National Grid NSIP comprising a substation and cable sealing ends
connected to the realigned overhead lines. The site at Friston extends to
46.28 hectares.”

17 The judge describes the process by which the site for the proposed
development was identified. Initially seven potential zones were selected
including Friston. The process included scoping, a red/amber/green or
“RAG” assessment and consultation. That was followed by a preliminary
environmental report and a flood risk assessment. Zone 7, Friston, was
selected as the onshore site.

The Applications

18 Applications for the two development consent orders were submitted
on 25 October 2019. They were accompanied by an environmental
statement. Paras 124 to 132 dealt with flooding from surface water in the
following terms:

“124. The Environment Agency’s Long Term Flood Risk Information
map (Environment Agency undated) (Figure 20.3.3) shows the onshore
development area is primarily in an area at primarily low risk of surface
water flooding i e outside the extent of the 1 in 1,000 year surface water
flooding event.

“125. However, the National grid Substation National Grid CCS
cable sealing end compounds and permanent access road are located
in an area with varying risk of surface water flooding. The northern
and western boundary around the National Grid substation, including
the cable sealing and compounds, and part of the footprint of the
National Grid substation, includes areas at both high risk of surface
water flooding i e during the 1 in 30 year event and medium risk of
surface water flooding i e there is a risk of flooding during the 1 in 100
year event. This flood risk is associated with the drainage of surface
water from the north in proximity to Little Moor Farm.

“126. The onshore substation and onshore substation CCS are
located in areas primarily at low risk of surface water flooding i e outside
the extent of the 1 in 100-year surface water flooding event.

“127. As part of the onshore substation and National Grid
infrastructure a permanent access road will be built up to the north-
east of Moor Farm, connecting to both the onshore substation and
National Grid substation. In addition, permanent access tracks to the
cable sealing end compounds will be built to the north of the National
Grid substation. Parts of the access roads are likely to cross areas at
both high risk of surface water flooding i e during the 1 in 30-year event
and medium risk of surface water flooding i e there is a risk of flooding
during the 1 in 100-year event (Figure 20.3.3).

“128. The surface water flood risk extends downstream to Friston,
where they have been several reports of historical flooding, as providing
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by local residents. Flood incident records as recorded by the LLFA are
reported as having a low priority, and are generally located along the
B1121 Saxmundham Road (Suffolk County Council 2018a and b).

“129. Flood risk from surface water to the onshore substation and
National Grid infrastructure and off-site as a result of the proposed East
Anglia one North project will be addressed through the development
of a detailed drainage design, the beginnings of which are provided in
the Outline Landscape and Ecological Management Strategy (OLEMS),
as secured under the requirements of the draft DCO, and submitted
with this DCO application. Existing land drains will need to be
reinstated and/or connected into the formal drainage network following
construction.

“130. A local specialised drainage contractor will undertake
surveys, locate drains, create drawings pre- and post-construction, and
ensure appropriate reinstatement. The Surface Water and Drainage
Management Plan will include provisions to minimise flood risk within
the working area and ensure ongoing drainage of surrounding land.

“131. The Surface Water and Drainage Management Plan, as secured
under the requirements of the draft DCO, will include Sustainable
Drainage System (SuDS) measures. Further detail is provided in the
OCoCP submitted with this DCO application.

“132. Further details related to management of surface water
flood risk and drainage for the onshore substation and National Grid
infrastructure is considered within section 20.7.”

19 On 25 March 2021, the second and third respondents provided the
Extension of National Grid Substation Appraisal document. That considered
the issue of other projects connecting to the National Grid substation,
including the Nautilus and Eurolink projects. The document stated that it
was not practicable to carry out a cumulative impact assessment as virtually
none of the information about those projects that advice indicated should
be considered was available. The document indicated that the only practical
solution was to provide updated information about the only element of
the projects about which there was any certainty. It therefore provided an
assessment of that element of the projects but stated that it “is recognised
that this represents only a partial assessment of those projects”. Also on
25 March 2021, the second and third respondents provided a flood risk and
drainage clarification note. That document noted that the possible presence
of the surface water conveyance route had been identified since the early
development of the projects. The second and third respondents proposed to
retain it but redirect it around the northern perimeter of the substation such
that it did not cause flooding.

20 In response to comments on flood risk, a further document was
submitted on behalf of the second and third respondents in June 2021. That
indicated that the site selection process “initially focused on flood risk from
fluvial sources”. However, during site selection, a surface water conveyance
route was identified which partly passed through the northern perimeter
of what was the proposed location of the National Grid substation. The
response document noted the view of the second and third respondents that
“the presence of a surface water flow route is in no way sufficient to discount
a location from development”. It noted that the National Grid infrastructure
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and substation were only minor contributors to the flow upstream of Friston
and that they posed no significant flood water risk. It stated that:

“From the outset the Applicants have committed to mitigating and
managing surface water within the Order limits so as not to exacerbate
flood risks to downstream receptors and the evidence supports that this
is possible. In higher return period events, the Applicants anticipate
the operational SuDS will provide a betterment to the existing surface
water regime within the Order limits, in turn providing for both the
Projects and the residents of Friston by containing excess surface water
and ensuring it is discharged as a controlled rate. The Applicants have
provided plans showing the locations of the indicative designs together
with the calculations that support the sizing.”

The Examining Authority Report

21 The applications were considered by an examining authority.
It prepared two reports, one for each application, but it is agreed that it is
sufficient to refer to the report on the EA1N application for the purposes
of this appeal. The examining authority reported to the first respondent on
6 December 2021. Its report is detailed and comprehensive and should be
read in full. For present purposes it is necessary only to refer to three parts.

22 First, in relation to the flood risk issue, the examining authority
considered that, at the time of the submission of the application, the flood
risk assessment complied with the relevant requirements of EN-1 and the
provisions of the Framework then in force and the PPG. However, it
considered that the reference to risks from flooding from all sources was a
significant change and that it would be in the interests of fairness to consult
the parties on the implications of what it saw as a change in policy.

23 Secondly, it considered that the Extension of the National Grid
Substation Appraisal documents demonstrated a significant worsening of
adverse effects from certain viewpoints.

24 Thirdly, the examining authority’s overall conclusion was to
recommend that the Secretary of State grant development consent. As it said
in its conclusions:

“28.4.4. In the ExA’s judgement, the benefits of the Proposed
Development at the national scale, providing highly significant
additional renewable energy generation capacity in scalar terms and in
a timely manner to meet need, are sufficient to outweigh the negative
impacts that that have been identified in relation to the construction
and operation of the Proposed Development at the local scale. The
local harm that the ExA has identified is substantial and should not be
underestimated in effect. Its mitigation has in certain key respects been
found to be only just sufficient on balance. However, the benefits of the
Proposed Development principally in terms of addressing the need for
renewable energy development identified in NPS EN-1 outweigh those
effects. In terms of PA 2008 section 104(7) the ExA specifically finds
that the benefits of the Proposed Development do on balance outweigh
its adverse impacts.

“28.4.5. In reaching this conclusion, the ExA has had regard to the
effect of the Proposed Development cumulatively with the other East
Anglia development and with such other relevant policies and proposals
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as might affect its development, operation or decommissioning and in
respect of which there is information in the public domain. In that
regard, the ExA observes that effects of the cumulative delivery of
the Proposed Development with the other East Anglia development
on the transmission connection site near Friston are so substantially
adverse that utmost care will be required in the consideration of
any amendments or additions to those elements of the Proposed
Development in this location. This ExA does not seek to fetter the
discretion of future decision-makers about additional development
proposals at this location. However, it can and does set out a strong
view that the most substantial and innovative attention to siting, scale,
appearance and the mitigation of adverse effects within design processes
would be required if anything but immaterial additional development
were to be proposed in this location.

“28.4.6. In relation to this conclusion, the ExA observes that
particular regard needs to be had at this location to flood and
drainage effects (where additional impermeable surfaces within the
existing development site have the potential to affect the proposed flood
management solution), to landscape and visual impacts and to impacts
on the historic built environment, should these arise from additional
development proposals in the future.

“28.4.7. The ExA concludes overall that, for the reasons set out in
the preceding chapters and summarised above, the SoS should decide to
grant development consent.

“28.4.8. The ExA acknowledges that this is a conclusion that may
well meet with considerable dismay amongst many local residents and
businesses who became IPs and contributed positively and passionately
to the Examination across a broad range of matters and issues. To them
the ExA observes that their concerns are real and that the planning
system provided a table to which they could be brought. However,
highly weighty global and national considerations about the need for
large and timely additional renewable energy generating capacity to
meet need and to materially assist in the mitigation of adverse climate
effects due to carbon emissions have to be accorded their due place in the
planning balance. In the judgment of the ExA, these matters must tip a
finely balanced equation in favour of the decision to grant development
consent for the Proposed Development.”

The first respondent’s decision

25 The first respondent consulted with the applicants for development
consent and other interested bodies and groups on the changes in the wording
of the Framework which referred to taking account of “all” flood risks.
In their response dated 30 November 2021, the second and third respondents
noted that site selection, design and refinements of the projects had been an
iterative process considering a range of matters. The site selection process had
had regard to legislation and policy guidance. The locations identified were
entirely within Flood Zone 1 and so on land at the lowest risk of flooding
from rivers. Para 8 of the response continued:

“8. The onshore substation and National Grid infrastructure
locations were also reviewed against the Environment Agency’s surface



576
R (Substation Action Ltd) v Energy Security Secretary (CA) [2024] PTSR
Lewis LJ  
 

water flood risk mapping and identified as being located in an area
predominantly at very low risk of surface water flooding. Furthermore,
the National Grid substation location was selected in full cognizance
of the presence of a shallow surface water flow route (comprising
approximately 4 cm of water depth during a 1 in a 100 year storm event),
noting that such features can be diverted and their continued conveyance
ensured using well established and proven techniques. A commitment
to this is made within the Outline Operational Drainage Management
Plan (OODMP) … along with a commitment to offset any reduction
volume relating to other existing surface water features affected at the
substation locations.”

26 At para 15, the document noted that the flood risk and drainage
measures to be implemented for the projects would ensure that there was
no risk of surface water flooding the infrastructure. The measures proposed
would also ensure that there was no increased risk of flooding to the
surrounding area and especially to Friston. Paras 22 and 23 of the document
stated:

“22. The revised focus of the wording in the NPPF and
accompanying Planning Practice Guidance acknowledges the need to
consider all sources of flooding; however, it does not provide any criteria
for their assessment on their suitability in terms of location (similar to
that provided for the flood zones and vulnerability of a development)
which can be used to determine whether a development is appropriate
or not.

“23. While the Applicants have considered all sources of flooding, in
the absence of any criteria as to how this should be implemented, they
have sought to address the potential risk from surface water flooding by
locating the onshore substations and National Grid infrastructure in an
area at low risk of surface water flooding, and by adopting appropriate
mitigation measures within the design to address any remaining surface
water flood risk concerns.”

27 The first respondent made separate decisions for each application but
it is agreed that it is sufficient to refer to the decision on the EA1N application
for the purposes of this appeal. The decision is detailed and comprehensive
and should be read in full. For present purposes it is necessary only to refer
to the following parts.

“First, the decision letter deals with the responses to the change in
the wording of the Framework in para 4.27 and noted the following:”

“4.27 The Secretary of State consulted on the issue of updates to the
NPPF on 2 November 2021 and 20 December 2021, the key responses
are summarised below:

• SCC (the Lead Local Flood Authority)—the changes to the NPPF
would require the Applicant to undertake a Sequential Test, and if
necessary, an Exception Test. However, SCC acknowledge that as the
PPG has not been updated, it is not clear how the Sequential and
Exception Tests would be applied.

• ESC—states that the reference in the updated NPPF has the
potential to have important implications for the East Anglia ONE North
and East Anglia TWO projects. However, they also acknowledge that
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as the PPG has not been updated, it is not clear how the Sequential and
Exception Tests would be applied.

• SASES—consider that it is clear from the Applicant’s submissions
that surface water and ground water were not taken into account during
the site selection process and, consequently, the Sequential test was not
properly applied. Additionally, SASES consider that the updates to the
NPPF do not impose any new policy requirement but rather reinforce
the existing requirements. SASES also reiterated that they considered the
infiltration testing conducted by the Applicant was insufficient and had
concerns about the Applicant’s approach to applying the Sequential Test.
Overall, SASES considered that because of the defects of the Applicant’s
approach, that policy requirements had not been met.

• The Applicant—acknowledges that the updated NPPF is more
explicit in the use of the term ‘any source’ of flooding but note that
the criteria for the assessment and application of the Sequential Test
remains unchanged, and that the PPG does not provide any criteria
for the assessment of suitability of a location to determine whether a
development is appropriate or not. The Applicant also highlighted:

“(i) they have considered all sources of flooding in the design of the
Proposed Development;

“(ii) the substation site and National Grid infrastructure have been
located in an area at low risk of surface water flooding;

“(iii) appropriate mitigation measures have been adopted to address
any remaining surface water flood risk concerns;

“(iv) SCC had already given surface water flooding equal weighting
when reviewing the Proposed Development’s assessment of flood risk
throughout the examination;

“(v) that the emphasis in the updated NPPF to move away from hard
engineered flood solutions is not considered by the Applicant to be a
fundamental change that would alter their proposed drainage strategy
or adoption of SuDS measures;

“(vi) that the extensive landscape planting proposed would reduce
the speed of surface water runoff compared to that currently
experienced, as well as soil erosion and silt levels in runoff;

“(vii) modelling undertaken for the Friston Surface Water Flood
Study15 confirms that surface water flooding within Friston primarily
results from surface water flow from a number of locations unrelated
to the substation site; and

“(viii) by attenuating surface water and ensuring a controlled
discharge rate from the site there is no increase in flood risk to the
surrounding area, specifically Friston.”

28 The first respondent then set out his conclusions on this issue at
para 4.28 of the decision letter in the following terms:

“4.28 The Secretary of State notes that all sources of flooding
have been considered by the Applicant in the design of the Proposed
Development, he also notes the surface water mitigation measures which
the Applicant has proposed to address flood risk concerns. Furthermore,
the Secretary of State has considered all the consultation responses
relevant to the NPPF updates and, noting that the guidance on how the
Sequential Test should be applied in respect of all sources of flooding has
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not been updated, is satisfied that the Applicant has (as it is currently
defined) applied the Sequential Test as part of site selection. As such,
the Secretary of State considers that the FRA is appropriate for the
Application.”

29 At paras 4.47 and 4.48, the first respondent noted that he considered
that the second and third respondents had applied the sequential test as part
of site selection and the flood risk assessment was appropriate. Overall, the
first respondent was satisfied that the policy requirements had been met but
even so the potential increased flood risk carried a high negative weight in
the planning balance.

30 In relation to the Extension Appraisal document, the first respondent
said this:

“5.12 In response to significant concerns from a number of parties
(including the Councils’) about future projects, the Applicant submitted
an Extension of National Grid Substation Appraisal. This Appraisal
assessed the potential effects of extending the National Grid substation
to accommodate future projects, including: Nautilus interconnector,
EuroLink interconnector, North Falls and Five Estuaries offshore wind
farms. However, the Appraisal states ‘it has been confirmed by both
the proposed North Falls and Five Estuaries projects that they will not
connect near Leiston’.

“5.13 The Secretary of State notes that the future projects considered
are in the following stages of development:

• Nautilus interconnector—National Grid Ventures requested a
section 35 direction under the Planning Act 2008 on 4 March 2019,
the Secretary of State received further information from National Grid
Ventures on 4 April 2019 and a direction was made by the Secretary of
State on 29 April 2019. The application is expected to be submitted to
the Planning Inspectorate Q2 2023.

• EuroLink interconnector—is a proposal by National Grid Ventures
to build a HVDC transmission cable between the UK and the
Netherlands. The capacity of the link will be 1.4 GW and the project
is still in the very early stages of development. No information on this
project has currently been submitted to the Planning Inspectorate or the
Secretary of State.

“5.14 Currently, the only documentation available on the Planning
Inspectorate’s website for the Nautilus interconnector project is the
Section 35 Direction made by the Secretary of State for the proposed
development to be treated as development for which development
consent is required under the 2008 Act. The Eurolink interconnector
project is earlier in the development consent process than Nautilus,
and no documentation has been submitted to the Planning Inspectorate.
Consequently, there is very limited environmental information available
which would allow the Applicant to conduct a cumulative assessment.
The Applicant’s decision not to include these proposed projects in
its cumulative effects assessment is also supported by the Planning
Inspectorate’s Advice Note Seventeen: Cumulative effects assessment
relevant to nationally significant infrastructure projects. Paragraph 3.3.1
of the Advice Note lists the information required to conduct stage 4 of
a cumulative effects assessment:
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• proposed design and location information;
• proposed programme of construction, operation and

decommissioning; and
• environmental assessments that set out baseline data and

effects arising from the ‘other existing development and/or approved
development’.

“5.15 As none of the above information was available prior to the
close of the East Anglia ONE North and East Anglia TWO examination
period for either the Nautilus or Eurolink projects, the Secretary of State
is content that it was not necessary for the Applicant to include these
proposed projects in its cumulative effects assessment. Further details of
the Secretary of State’s position on the inclusion of these projects in the
Applicant’s cumulative assessment can be found in paragraph 12.14 of
this document.

“5.16 The ExA concludes that: ‘The extension of National Grid
Substation Appraisal demonstrates a significant worsening of potential
adverse effects for relevant VPs [Viewpoints] and for landscape
character. The extension of the NG substation would intensify and
worsen the effects of the Proposed Development on both the local
landscape and on visual receptors. Such an effect would be added to in
an unknown way by the provision of required surface water drainage.’

“5.22 In reaching the above conclusions the ExA has not considered
the Extension of National Grid Substation Appraisal, noting that
the Applicant acknowledges that the Appraisal is ‘environmental
information’ and is not intended to comprise a Cumulative Impact
Assessment.

“5.23 The Secretary of State agrees with the ExA’s conclusions on
Landscape and Visual Amenity.”

31 The overall conclusion of the first respondent was that the case for
development consent had been made out and the benefits of the proposed
development would outweigh any adverse effects for the reasons given in
section 27 of the decision letter. The first respondent therefore decided to
make orders granting development consent for the two projects.

The judgment below

32 The judge dismissed the claim in a comprehensive and clear judgment.
On the first matter that comprises ground one of this appeal, the judge’s
reasoning can be found in essentially three paragraphs. At para 58, the judge
said:

“58. I agree with the submission made by the defendant and the
applicants that, whilst NPS EN-1 refers to all sources of flooding, the
specific guidance on the application of the sequential test only refers to
the location of projects in different flood zones. Whilst flood zones are
plainly relevant, they are designated on the basis of the risk of fluvial
flooding, not surface water or other sources of flooding, and so they are
not a sufficient means of assessing surface water flood risks. Therefore,
it is a matter of judgment for an applicant, and ultimately the decision-
maker, as to how to apply the sequential test to flood risks from other
sources, such as surface water.”
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33 The judge then dealt with the arguments based on the Framework and
the PPG. She concluded at paras 64 and 65 that:

“64. It is apparent that the Framework and the PPG require surface
water flooding to be taken into account when considering location of
development, as part of the sequential approach, but, beyond that, there
is no further direction as to exactly how surface water flooding is to
be factored into the sequential approach. Policy and guidance is not
prescriptive in this regard. Therefore it will be a matter of judgment
for the applicant and the decision-maker (as envisaged in para 7.034
of the PPG) as to how to give effect to the policy appropriately, in the
particular circumstances of the case.”

“65. I accept the submission of the defendant and applicants that
neither the policies nor the guidance support the claimant’s submission
that the application of the sequential test means that, where there is
some surface water flood risk, it must be positively demonstrated that
there are no sites reasonably available for the development with lower
surface water flood risk.”

34 The first ground of appeal also asserts that the judge made an error of
fact in finding that no part of the site was in an area at high risk of surface
water flooding. That assertion was based on para 79 of the judgment where
the judge said:

“79. At DL 4.27, the defendant noted the applicants’ position that
all sources of flooding had been assessed with regard to the onshore
substations, and that the wider area, including the village of Friston,
would not be adversely affected. The substation and infrastructure were
located in an area at low risk of surface water flooding, and appropriate
mitigation measures had been adopted to address any remaining surface
water flood risk concerns, by attenuating surface water and ensuring a
controlled discharge rate from the site. There was no increase in flood
risk to the surrounding area, specifically Friston.”

35 On the issue material to ground 2 of this appeal, the judge’s
conclusions are set out at paras 197–203 in the following terms:

“197. I accept the submissions made by the defendant and the
applicants that the approach taken by the defendant did not constitute a
breach of the EIA Regulations 2017. The developments in question were
not ‘existing and/or approved projects’ in respect of which a cumulative
assessment would be required by reference to paragraph 5 of Schedule 4
to the EIA Regulations 2017.

“198. The Extension Appraisal did not constitute a cumulative
impact assessment for the reasons set out in that document at 1.1. The
two projects were at such an early stage that there was not sufficient
reliable information to undertake a satisfactory cumulative assessment.
That approach was in accordance with the guidance in Advice Note
Seventeen.

“199. The ExA and the defendant were entitled to regard the
Extension Appraisal as ‘environmental information’ but not ‘further
information’, as defined in regulation 3 of the EIA Regulations 2017, as
it was not ‘additional information which, in the view of the Examining
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authority, the Secretary of State or the relevant authority, is directly
relevant to reaching a reasoned conclusion on the significant effects
of the development on the environment and which it is necessary to
include in an environmental statement … in order for it to satisfy the
requirements of regulation 14(2)’.

“200. Like all other representations made by the applicants about
the environmental effects of the development (i e ‘environmental
information’ as defined in regulation 3), the Extension Appraisal
was carefully examined by the ExA, and fully taken into account
by the defendant when making his decision. The issues of flooding
and transport were considered in the screening assessment with the
Extension Appraisal, but were not taken forward for further assessment.

“201. The defendant was entitled, as the decision-maker, to disagree
with the ExA’s statement that satisfactory assumptions could have been
made to allow the future projects to be included in the cumulative impact
assessment, for the reasons he gave at DL 12.14–12.19. Furthermore,
although the claimant relied upon the ExA’s description of the decision
as ‘finely balanced’, the defendant took a different view and concluded
that the applicants had a strong case (DL 27.7).

“202. In my judgment, the defendant’s approach cannot be
characterised as irrational. He was entitled to agree, in the exercise of
his judgment, with the applicants’ case that the uncertainties about the
future projects were such that it was not possible to undertake a reliable
assessment of cumulative effects for the purposes of regulation 21(1)(b)
of the EIA Regulations 2017.

“203. Finally, I consider that the reasons given for the decision were
clear and sufficient, and met the legal standard.”

The first ground of appeal—flood risk from surface water

Submissions

36 Mr Turney, with Mr Bishop, for the appellant, submitted that the
first respondent had misinterpreted the relevant paragraphs of EN-1, the
Framework and the PPG. The relevant provisions of the policies applied
to risks of flooding from all sources including surface water. The relevant
paragraphs required a sequential test to be adopted in site selection. That
test required consideration of whether there was an alternative site available
with less risk of flooding. The aim was first to locate development away from
areas of flood risk. Those areas were defined by the probability of flooding
as appeared from Table 1 as defined in the PPG. The areas at risk of flooding
from surface water was also to be assessed by the probability of flooding.
Consequently, where there was some risk of flooding from surface water, it
must be positively demonstrated that there were no other sites reasonably
available for the development with a lower risk of flooding from surface
water. Further, that issue had to be considered at the site selection stage, not at
the stage of designing the project and deciding where within the application
site particular infrastructure would be located or in deciding what mitigating
measures might be adopted. Non-compliance with the sequential test meant
that an application for development consent was not in accordance with
EN-1 and the Framework. In the present case, it was submitted that it was
clear from para 4.28 of the decision letter that the sequential test had not
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been used when selecting the site for development but only at the design
stage. Mr Turney relied on R (Zurich Assurance Ltd (trading as Threadneedle
Property Investments)) v North Lincolnshire Council [2012] EWHC 3708
(Admin) and Hale Bank Parish Council v Halton Borough Council [2019]
EWHC 2677 (Admin) as examples in other contexts of how a sequential test
operated.

37 Mr Turney submitted that the judge was wrong in finding that the
relevant paragraphs of EN-1, the Framework and the PPG did not provide
a prescriptive approach to determining how the sequential test was to be
applied to flood risks from surface water. Further, he submitted that the judge
erred as she considered that the substation and infrastructure were located
in an area of low risk whereas in fact the substation was located in an area
of high risk of surface water flooding.

38 Mr Westmoreland Smith, with Mr Welch, for the first respondent
submitted that EN-1, the Framework, and the PPG required that the risk
from surface water flooding be taken into account when considering the
location of development as part of the sequential approach but, beyond that
there was no direction as to how the risk of flooding from surface water was
to be considered. That was a matter of planning judgment. In particular, he
submitted, the sequential test did not require that where there was any risk of
flooding from surface water then it had to be demonstrated that there are no
other sites reasonably available. Further, the underlying aim was to address
any risk of flooding from surface water. If any such risk could be addressed
by a combination of location and mitigation, that would satisfy the policy
aims. Mr Westmoreland Smith relied upon the judgment in Wathen-Fayed v
Secretary of State for Levelling Up, Housing and Communities [2023] PTSR
524. Further, the judge had not made any error of fact but, if the judge had,
such an error was immaterial as the decision-maker had not made any such
error.

39 Mr Phillpot KC, with Mr Flanagan, for the second and third
respondents submitted that, properly understood, the issue on the first
ground concerned the application rather than the interpretation of the
relevant policies. They required that the risk of flooding from surface water
be taken into account but did not provide how that was to be done. There was
no mechanistic approach required. In the present case, the first and second
respondents had decided not to discount the sites where there was a risk of
flooding from surface water but where there were other measures that could
be taken to address that risk. The reference to design should be understood in
that context. Design was in fact part of the selection process. In considering
the risk from surface water flooding in the case of the sites eventually selected,
the first and second respondents had considered that such risk as existed
could be adequately dealt with. The relevant provisions of the policies did
not require applicants for development consent to abandon a site because
of a risk which was entirely manageable. Such an approach would serve no
practical purpose.

Discussion

40 The principles applicable to the interpretation of national planning
policy in the context of the 2008 Act were summarised by Lindblom LJ in
R (Scarisbrick) v Secretary of State for Communities and Local Government
[2017] EWCA Civ 787 at [19]. In essence, statements of policy are to be read
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objectively in accordance with the language used, read in its proper context.
It is important to distinguish between issues of interpretation of a policy
(which is a matter for judicial analysis), and issues of planning judgment
in the application of that policy (which are matters for the decision-maker
subject to review on public law grounds).

41 Dealing first with EN-1, paragraph 5.7.3 identifies the aim of the
policy as ensuring that flood risk from all sources is taken into account at all
stages in the planning process to avoid inappropriate development in areas
of highest risk and to direct development away from areas at highest risk.
The applicant for development consent will be required to provide a flood
risk assessment which “should identify and assess the risks of all forms of
flooding to and from the project and demonstrate how these flood risks will
be managed” (see paragraph 5.7.4 of EN-1). Paragraph 5.7.9 deals with
decision-making. The decision-maker must be satisfied that the application is
supported by an appropriate flood risk assessment and that what is described
as “the Sequential Test” has been applied as part of site selection, and what
is described as “a sequential approach” has been applied at site level to
minimise risk by directing the most vulnerable uses to areas of lowest flood
risk. “The Sequential Test” is then defined at paragraph 5.7.13. That requires
preference to be given to locating projects in Flood Zone 1. If there are
no reasonably available sites in Zone 1, projects can be located in Flood
Zone 2 and, if no reasonably available sites are available in that Zone,
then consideration can be given to locating projects in Zone 3 subject to an
exception test described later in EN-1. It is clear that the application of the
sequential test is concerned with risks from flooding from fluvial flooding
(i e  from rivers). Zones 1, 2 and 3 are concerned with areas at risk from fluvial
flooding (as appears, for example, from Table 1 to the PPG). They are not
concerned with, and do not identify zones by reference to, the probability of
flooding from surface water.

42 There are no provisions of EN-1 which require that, where there is
a risk of flooding from surface water, an applicant for development consent
must demonstrate that there is no site reasonably available with a lower
risk of surface water flooding. EN-1 does not require such an exercise to be
carried out. The decision-maker will have to be satisfied that a sequential
approach has been applied at site level to minimise risk by directing the most
vulnerable uses to areas of lowest flood risk. How that is to be achieved, and
whether the decision-maker can be satisfied that that has been done, involves
issues of planning judgment in the application of the policy in EN-1.

43 Similar considerations apply to the relevant paragraphs of the
Framework and the PPG. It is clear that the aim underlying the policy
on planning and flood risk is to ensure that inappropriate development is
avoided in areas at risk of flooding by directing development away from
areas of highest risk (see paragraph 159). At paragraph 162, the Framework
recognises that the “aim of the sequential test is to steer new development
to areas with the lowest risk of flooding from any source” and also refers
to development not being allocated or permitted if there are reasonably
available sites in areas with a lower risk of flooding. That is a reference
to the sequential test as defined in EN-1 and is applicable to areas subject
to fluvial flooding. The final sentence of paragraph 162 deals with flood
risk more generally and refers to the “sequential approach” being used in
areas known to be at risk from any form of flooding. The provisions of the
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Framework do not, however, require an applicant for development consent
to demonstrate that there are no other sites reasonably available if any part
of the development is to be located in an area where there is a risk of flooding
from surface water. The same is true of the relevant paragraphs of the PPG.
Para 7.019 of the PPG, by way of example, makes it clear that the sequential
test is concerned with steering development to Flood Zone 1 (areas with a
low probability of fluvial flooding), and only if no sites are a reasonably
available in that Zone, should consideration be given to reasonably available
sites in Flood Zone 2. I do not consider that the two authorities relied upon
by Mr Turney, namely Zurich Assurance [2012] EWHC 3708 (Admin) and
Hale [2019] EWHC 2677 (Admin) assist in the interpretation of EN-1 or the
Framework and the PPG. Both cases deal with differently worded policies.

44 The judge was correct, therefore, when she said at paras 64 and 65
of her judgment that it was apparent from the Framework and the PPG that
the risk of flooding from surface water must be taken into account at all
stages as part of the aim of avoiding inappropriate development in areas at
risk and to direct development away from areas at highest risk. The decision-
maker will have to be satisfied that a sequential approach has been applied
at the site level to minimise risk and direct the most vulnerable uses to areas
of lowest flood risk. How that is done, however, is a matter of planning
judgment for the decision-maker subject to review on public law grounds.
The relevant provisions of EN-1, the Framework, and the PPG do not require
that wherever there is a risk of flooding from surface water, an application
for development consent must demonstrate that there is no other reasonably
available site with a lower risk of flooding.

45 The judge was also correct to find that the first and second respondents
had considered surface flood water risk at all relevant stages of the process.
That was considered in the preliminary environmental information report,
the environmental statement and the various notes and documents provided
by the first and second respondents during the decision-making process and
referred to above. Furthermore, it is artificial to seek to separate out a site
selection from a design stage on the facts of this case. The process of site
selection involved considering whether to select a site where particular parts
of the infrastructure would be located in areas of lowest risk of flooding
and where suitable mitigation measures would be adopted to address the
risk of surface water flooding where parts were located in an area of higher
risk. I accept the respondents’ submissions that, provided the applicants
for development consent ensured that the aim of preventing inappropriate
development in areas of flood risk was addressed, that could be done by a
combination of the location of parts of the project and by mitigation. The
conclusion reached by the first respondent at para 4.28 of the decision letter
was not irrational or otherwise unlawful.

46 On the second part of ground 1, I do not consider that the judge
made any factual error in the assessment of the evidence. In particular,
I do not consider that the judge was under any misapprehension that all
the infrastructure proposed as part of the development was in an area of
low risk of flooding from surface water. By way of example, the judge
specifically referred to para 171 of the flood risk assessment submitted with
the preliminary environmental information report which stated that the
substation and infrastructure ‘are primarily in areas at low risk of flooding
from surface water’ but referred to areas which were at a medium to high risk
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(see para 71 of the judgment). The judge referred to the flood risk assessment
submitted with the environmental assessment (see para 72 of the judgment)
and that deals specially with the parts of the substation and infrastructure
located in areas with varying risk. The judge set out para 23 of the response
to the first respondent’s questions which stated that the second and third
respondents had addressed the potential risk from surface water flooding by
locating substations and infrastructure in a low risk area and by adopting
mitigation measures to address any remaining flood risk concerns and that is
reflected in para 79 of the judgment. That paragraph identifies that there are
two means by which flood risk is being addressed: location and mitigation.
Mitigation is relevant because part of the infrastructure remains in areas of
medium or high risk of surface water flooding. I consider, therefore, that the
judge correctly understood the evidence and did not make any factual error
in her assessment. In any event, it would not be material as it is clear that the
decision-maker did not make any such error.

47 For those reasons, which are essentially those given by the judge,
I would dismiss the appeal on the first ground.

The second ground—assessment of cumulative impacts

Submissions

48 Mr Turney submitted that the construction of a new National Grid
substation would provide a suitable connection for other projects (notably
the Nautilus and Eurolink projects). It was likely that the substation would
need to be extended or otherwise altered to accommodate such connections.
Mr Turney therefore submitted that the first respondent was required to
consider the likely significant cumulative effects of the project for which
development consent was granted with other possible projects. Failure to do
so was a breach of regulation 21(1)(a) and (b) of the Regulations and was
irrational. Further, the examining authority had erred when it said that it had
not considered the information in the Extension Appraisal document noting
that it was environmental information and was not intended to comprise a
cumulative impact assessment. Mr Turney submitted that the judge erred by
finding that the information was environmental information but not further
information. The judge was also wrong to elide the potential effects of the
Nautilus and Eurolink schemes with the potential effects on the National
Grid substation to accommodate these schemes. The effects of the extension
of the substation had been assessed in the Extension Appraisal document and
those effects should have been assessed.

49 Mr Westmoreland Smith submitted that there was no breach of
regulation 21 as the Nautilus and Eurolink projects were not existing projects
but only potential or future projects. Consequently, they did not need to be
the subject of a cumulative assessment, given the wording of paragraph 5(e)
of Schedule 4 to the Regulations. Further, the fact that information had to
be examined under regulation 21(1)(a) did not mean that it was information
that had to be relied upon when reaching a conclusion on the likely significant
effects of the proposed development. It may well be that the information, on
examination as here, did not relate to that issue. In so far as the appellant
sought to rely upon the cumulative impacts of the projects that were the
subject of applications for development consent and other potential projects,
it was open to the first respondent to defer assessment of the impact of other



586
R (Substation Action Ltd) v Energy Security Secretary (CA) [2024] PTSR
Lewis LJ  
 
potential projects if there was insufficient information to assess those other
potential projects.

50 Mr Phillpot for the second and third respondents submitted that
properly interpreted regulation 21(1)(a) required environmental information
to be examined and regulation 21(1)(b) required the Secretary of State
to reach a reasoned conclusion on the significant effects of the proposed
development taking into account “the examination” referred to in regulation
21(1)(a). Here the environmental information was not further information
as it was not information directly relevant to reaching a reasoned conclusion.
Further, the assessments in the Examination Appraisal document were not a
cumulative impact assessment of the projects for which development consent
was sought and other potential projects. The first respondent was entitled to
defer consideration of the environmental impact of other potential projects
where there was insufficient information available to conduct a cumulative
impact assessment.

Discussion

51 The starting point is that the information at issue here does not relate
directly to the projects that are the subject matter of the two applications
for development consent. The impacts of each of those projects has been
assessed. Nor does the information relate to the impact of all aspects of the
Nautilus or Eurolink projects. As the Extension Appraisal document makes
clear little or none of the information required for a proper assessment of
those projects was available. Rather, the information related to the potential
future expansion or alteration of the National Grid substation necessary to
accommodate the two proposed projects.

52 Dealing with the Regulations, regulation 21(1)(a) requires the
Secretary of State when deciding whether to make an order granting
development consent to “examine the environmental information”.
Regulation 21(1)(b) provides that the Secretary of State must then reach a
reasoned conclusion on the significant effects of the proposed development
taking into account that examination.

53 Environmental information is broadly defined in regulation 3 as
meaning (a) the environmental statement (b) further information (itself
defined to mean additional information which is directly relevant to reaching
a reasoned conclusion on the significant effects of the development) (c) any
other information (d) any representations made by a specified body and
(e) and any other representations. It is that information which has to be
examined under regulation 21(1)(a). It is the result of that examination which
has to be taken account of when reaching a reasoned conclusion on the
significant effects of the proposed development. Some of the environmental
information may, on analysis, not affect any conclusion on the significant
effects of the development. Some of the information would be relevant,
as would be the case, for example, with further information which, by
definition, is additional information directly relevant to reaching a reasoned
conclusion on the significant effects of the proposed development.

54 In the present case, the first respondent was entitled to take the
view that the information in the Extension Appraisal document was not
material affecting his reasoned conclusion on the significant effects of the
proposed developments (i e EA1N or EA2, which were the two projects
subject to the application for orders granting development consent). First, he
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was entitled to conclude that the information was not further information
as it was not directly relevant to reaching a conclusion on the effects of
the development that was the subject of the applications for development
consent. The information was relevant, if at all, in relation to the effects of
two other potential developments (Nautilus and Eurolink) if, ultimately, they
were connected to the National Grid substation.

55 Secondly, and most significantly, the question therefore is whether the
information should have been considered as part of a cumulative assessment
of the two projects subject to the applications for development consent and
the other potential projects. The law on this is well established. Where two
or more linked sets of works are properly regarded as separate projects,
the objective of securing environmental protection is sufficiently secured by
consideration of the cumulative effects at the stage when the first project
is assessed so far as that is reasonably possible. However, a decision-maker
may defer consideration of the cumulative effects arising from future projects
where, amongst other reasons, there was not any adequate information on
which a cumulative assessment could be based: see R (Larkfleet Ltd) v South
Kesteven District Council [2015] PTSR D50; [2016] Env LR 4, especially at
paras 35–38, and R (Pearce) v Secretary of State for Business, Energy and
Industrial Strategy [2022] Env LR 4, especially at paras 116–117.

56 The decision of the first respondent to defer assessment of the
cumulative impacts of the two projects with other future projects (the
Nautilus and Eurolink projects) was rational and lawful, as the judge found
at paras 190 to 193 and 198 of her judgment. There was inadequate
information available to carry out a cumulative impact assessment.

57 In those circumstances, the first respondent did not act in breach
of regulation 21(1)(a) and (b) of the Regulations. The information in the
Extension Appraisal document was examined. However, the examination of
that information did not affect the conclusion on the significant effects of
the developments for which applications for development consent had been
made, i e EA1N and EA2. The information was not part of a cumulative
impact assessment of those developments with other future projects. It was
not further information directly relevant to the significant effects of the
developments for which applications for development consent orders had
been made. The information was, in truth, information relevant if at all to
assessment of (some of the) effects of other potential projects. As such there
was no breach by the first respondent of his obligations under regulation
21(1)(a) and (b) and he did not act irrationally or unlawfully.

58 For completeness, it is not necessary in this case to consider whether
a cumulative assessment needs only to be carried out on the effects of the
development together with other existing or approved projects and if so,
whether the Nautilus and Eurolink projects were such projects. There is an
issue as to whether paragraph 5(e) of Schedule 4 to the Regulations, properly
interpreted, only applies to such projects or whether it also applies to future
or potential projects or whether policy guidance requires the effects of such
projects to be included in cumulative impact assessments. It is not necessary
to reach a conclusion on that issue here as, in any event, it was rational to
defer consideration of the impact of those future projects to a later stage.

59 For those reasons, ground 2 is not established.
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Conclusion

60 The relevant provisions of EN-1, the Framework and the PPG do not
require an applicant for development consent to demonstrate that whenever
there is a risk of flooding from surface water there are no other sites
reasonably available where the proposed development could be located
in an area of lower surface water flood risk. The risks of flooding from
surface water are to be taken into account when deciding whether to grant
development consent under section 104 of the 2008 Act. The way in which
account is to be taken of that risk raises issues of planning judgment in the
application of the relevant provisions of the policies. The judge was correct in
her interpretation of the policy and in finding that there was no irrationality
or other public law error in the way in which the first respondent dealt with
this issue when granting development consent. The effects of other potential
projects (which were not projects forming part of the developments forming
the subject matter of the application for development consent) did not have to
be the subject of a cumulative impact assessment before development consent
was granted in the present case. The first respondent was entitled to defer
consideration of the effects of the other projects as there was insufficient
information available to make an assessment. Such information as was
available on the likely effects of other potential projects was not relevant to
the assessment of the significant effects of the projects forming part of the
applications for development consent in the present case. I would therefore
dismiss this appeal.

WILLIAM DAVIS LJ
61 I agree.

COULSON LJ
62 I also agree.

Appeal dismissed.
Claimant to pay Secretary of State’s costs in appeal, limited to sum of

£10,000 in accordance with CPR r 52.19A(2).
Permission to appeal refused.

SCOTT MCGLINCHEY, Barrister
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