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1 Introduction 

1.1 This Statement has been submitted by Turley Associates on behalf of Westgate Oxford Alliance 

(WOA), freehold owner of the Westgate Centre and adjacent land.  WOA is a development 

partnership formed by Land Securities and The Crown Estate. 

1.2 WOA is currently preparing a planning application to seek the part redevelopment/refurbishment of 

the existing Westgate Centre and redevelopment of adjacent land to provide a major retail-led mixed 

use development.  The application is expected to be submitted in summer 2013.  The principle of the 

development and need for the additional retail floorspace is accepted by Oxford City Council (OCC) 

and supported by the adopted development plan, and also confirmed by a previous permission for a 

retail-led scheme on the site comprising over 34,000 sq m NIA retail floorspace. 

1.3 Representations were submitted to OCC in August 2012 in response to OCC’s CIL Preliminary Draft 

Charging Schedule (CD1.20) and in March 2013 to the Draft Charging Schedule (CD1.1).  These 

representations remain valid. 

1.4 The Examination is to consider whether OCC’s Schedule (CD1.1) meets the requirements of the 

Planning Act 2008 and the associated Regulations in respect of legal compliance and viability. 

1.5 This Statement is submitted in response to: 

 Issue 2 – Are the charging rates informed by and consistent with the evidence?  

 Issue 3 – Will the rates put the overall development of the area at risk?  

 Issue 4 – Any other matters? 

1.6 Although the instalments policy is not formally part of the Examination OCC has proposed an 

additional threshold.  Appendix 1 provides WOA’s response. 

1.7 On the 15 April 2013 DCLG published a consultation paper on further reforms to the CIL.  As stated 

at paragraph 9 of the consultation paper “…. the Government is committed to the levy and to 

ensuring that it is workable and effective.”  In light of this amendments have already been made and 

this latest consultation seeks further regulatory reforms.  The consultation covers a range of 

amendments to the Regulations related particularly to rate setting and the operation of the levy in 

practice.  Page 5 confirms that “The proposed changes in this consultation document are aimed at 

providing more clarity over how the charge is set, its relationship with section 106 obligations and 

greater local choice over how to implement the levy to reflect local conditions”.  The consultation 

ends on 28 May 2013.  We consider that this consultation paper identifies a number of proven 

significant problems with CIL and as such is a material consideration to the Examination proceedings 

and, where relevant, refer to its contents in this Statement.  
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2 Issue 2  

2.1 No, the retail CIL rates have been informed by evidence recorded within the context of current supply 

and demand dynamics and a residual valuation of a 3,000 sq ft shop. This analysis is flawed when 

applying the determined rates to a development of new retail floorspace of significant scale. 

2.2 WOA’s proposals will alter the supply and demand dynamics across the city centre retail core. WOA 

anticipates a wide range of Zone A rates within the new development and a limited number of units at 

a prime rate. The £250 Zone A only relates to a confined area of prime pitch which has been attained 

historically due to lack of alternative accommodation for retailers. Appendix 2 discusses the 

recorded transaction evidence in more detail.  

2.3 JLL’s simple residual appraisal (CD1.11) relates to one small shop unit that has limited development 

costs. JLL’s residual appraisal contains no exceptional cost items that will be associated with 

Westgate.  If these costs were significantly increased then the CIL rate would not be supportable.  

Are the assumptions in retail viability scenarios of viability study robust and 
consistent with evidence? 

2.4 JLL’s viability evidence fails to properly take into consideration the fundamental components of a 

residual valuation such as abnormal/exceptional costs due to the insignificant scale and complexity 

of development in the residual appraisal.  For example, small-scale developments such as one store 

in the city centre has no costs associated with the creation of physical areas that are non-income 

generating. The Westgate proposals will include significant areas ie. service yards, corridors, public 

car parking, horizontal and vertical circulation.  We understand that hypothetical valuation 

methodology cannot take into consideration site specific matters however Westgate is unique and 

has many exceptional cost items, discussed in Appendix 2.  WOA has undertaken detailed 

appraisals and therefore have a much more specific and reliable evidence base than the more 

general viability work undertaken by OCC. 

2.5 A more robust and detailed approach would be to include city scenarios at varying scales and 

complexities.  A one shop development has limited relevance due to the absence of other 

development costs.   

2.6 A wider range of Zone A rents would also reflect the probability that not all future in-city retail 

developments will be confined to prime pitch would support a lower Zone A than applied in JLL’s 

residual appraisal. The viability evidence is fundamentally flawed in a number of respects and fails to 

represent “appropriate available evidence” as required by the CIL Regulations 2010.   

2.7 Once adopted CIL will be a fixed cost on the development and the level of estimated contribution 

could adversely affect the viability and delivery of Westgate. 

Effect of CIL on major scheme in city centre to refurbish/extend Westgate 
Centre? 

2.8 The two main effects on WOA’s proposals relate to: 

 viability; and 

 in kind provisions. 
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2.9 It is worth highlighting that the proposed Westgate development is at an early stage in its evolution 

and has not been the subject of consultation with statutory consultees nor the public.  The detailed 

design of the scheme will therefore evolve.  At this pre-application stage it is not possible to provide 

commentary on the precise effects of the proposed CIL rates on the development. 

Viability 

2.10 Once CIL has been adopted it is inflexible and OCC cannot grant bespoke exemptions/relief, unless 

exceptional relief is introduced further to the Examination and the development meets certain strict 

criteria set out in regulation 55, namely that: 

 there is a S106 agreement in place; 

 the cost of complying with the S106 is greater than the CIL payable; 

 the payment of CIL would have an unacceptable impact on the economic viability of the 

development; and 

 such exemption would not constitute state aid. 

CIL, S106, S278 

2.11 The viability appraisal demonstrates that the scheme will only stand a certain level of costs 

associated with monetary and in kind contributions in relation to CIL, S106 and 278 agreements. 

2.12 WOA has significant concerns regarding the combined effects of these requirements on the viability 

and therefore delivery of its development. 

2.13 The effect of the draft rates on WOA’s development appraisal currently decreases profit on cost by a 

significant margin to threaten viability if it resulted in failure to reach a hurdle rate. Appendix 2 

provides further details. 

2.14 WOA will also be submitting representations to OCC’s Draft AHPO SPD; consultation ending on 24 

May 2013.  We will be seeking express recognition in the SPD that the Westgate development 

carries significant upfront infrastructure and other costs, and that it must be ensured that the S106 

obligations are fully cognisant of that fact so that the S106 requirements, when considered alongside 

CIL (and S278 obligations), do not prejudice the viability of the development.   

Double counting 

2.15 We note that paragraph 42 of OCC’s Draft Schedule states double counting of S106 contributions 

and CIL is not permitted. 

2.16 In its current consultation, DCLG is questioning (Question 7) whether it is right for S278 agreements 

to be required for projects which are included on the infrastructure list and intended to be funded 

through CIL.  We agree that this results in an unreasonable requirement on developers and consider 

that regulation 123 should be extended to include S278 requirements. 

2.17 There will be significant costs associated with the delivery of highway works (S278) as part of the 

Westgate development.  There must be a way in the OCC Schedule of recognising this and not 

requiring the scheme to stand both a CIL charge for those items and the cost of their actual delivery. 
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2.18 In light of the current reform proposals and acknowledgement within Government and the industry 

that there are issues with the operation of the current Regulations we request that this proposal is 

taken into account as these CIL amendments are likely to be in place prior to OCC’s Schedule being 

confirmed.  

Red line 

2.19 OCC’s interpretation of the application of CIL and its relationship with red line boundaries is not in 

accordance with the Regulations. 

2.20 There is a distinction between the types of infrastructure works which may take place within the red 

line, those which are of:  

 strategic importance and appear on a charging authority’s list of items to which CIL will be 

applied; and  

 a site-specific nature and mitigate the impacts of a development, governed by existing S106 

regime. 

2.21 CIL can therefore provide for infrastructure that is both outside and within a red line boundary.  OCC 

considers its application only applies to infrastructure outside a red line boundary, this is reiterated in 

OCC’s Draft Affordable Housing and Planning Obligations (AHPO) SPD (April 2013). 

In kind provisions 

2.22 Once the regulation 123 list has been prepared, the current Regulations do not allow flexibility to 

enable OCC to agree that a developer will undertake some of the works appearing on the list and 

deduct these costs from the CIL payable. 

2.23 Due to the nature of the Westgate development there will be elements that will be directly provided. 

As such, WOA will be required to pay a double levy on the development: once through CIL and once 

by undertaking the works as part of the development.  This is not the intention of the CIL legislation 

and we consider this further justifies the need for an exceptional circumstances provision to be 

introduced to provide the necessary flexibility. 

2.24 DCLG’s consultation paper refers to potentially introducing a provision whereby the cost of direct 

provision can be deducted from CIL contribution and the removal of the requirement for S106 

contributions to be greater than CIL in relation to exceptional circumstances.  These are strongly 

supported by WOA. 

2.25 In light of the reform proposals and acknowledgement within Government and the industry that there 

are issues with the operation of the current Regulations we request that these proposals are taken 

into account.  

Is rate justified in general terms? 

2.26 Only in the context of very simple and small retail developments as exemplified by the nature of JLL’s 

residual residual appraisal.  
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2.27 The current Regulations require the criteria listed at paragraph 2.10 to be met for an authority to 

consider introducing exceptional relief. 

2.28 Due to the unique circumstances of this city centre development (the nature and scale of which will 

not be repeated in the Plan period and the significant abnormal site costs discussed in Appendix 2 

and need for flexibility, WOA seeks to have relief for exceptional circumstances introduced.  However 

the second criteria (the cost of complying with the S106 being greater than the CIL contribution) 

cannot necessarily be met.  At this stage the estimated CIL contribution equates to c.£5.5 million, this 

combined with the sum for CIL, S106 and S278 in the cost plan, necessitates the S106 contribution 

to be less than the CIL contribution otherwise the development will not be delivered. 

2.29 If the Schedule is adopted it is critical to Westgate that the S106 and S278 requirements do not 

exceed the financial sum in WOA’s cost plan.  WOA therefore seeks to ensure that a holistic 

approach is adopted by OCC when considering CIL alongside S106 and S278 contributions (financial 

and in kind contribution).  WOA will be submitting representations to this effect to OCC’s draft AHPO 

SPD.   

2.30 Under regulation 123 charging authorities are currently encouraged, but not required, to produce a 

list of infrastructure projects which are intended to be wholly/partly funded by CIL.   

2.31 OCC’s Infrastructure List and Residual Funding Gap Background Paper (2013) ‘provides details of 

the infrastructure needed to support future growth in the city based on growth levels set out in the 

Core Strategy (2011) and SHLAA, 2012’.  We were of the understanding that these infrastructure 

schemes would be reflected in OCC’s regulation 123 list, however we were informed by officers on 

25 April 2013 that this is not the case. 

2.32 For a project the scale of Westgate, WOA seeks to increase the level of certainty regarding 

substantial costs in its cost plan such as CIL.  Part of this requirement is the need to identify what 

provisions could potentially be paid for by CIL.  At the Examination we seek clarity regarding the 

relationship between the schemes listed in OCC’s infrastructure list background paper and those that 

might be included on its 123 list. 

2.33 WOA undertook an exercise to identify what schemes in the background paper might be provided for 

by the Westgate development ie. strategic infrastructure that serves the wider city (not just the 

development) and/or is not necessarily required as a direct consequence of the proposed 

development but part of wider improvements to the city.  The purpose of this exercise was to identify, 

in part, what contributions will be required by OCC and Oxfordshire County Council under CIL, S106 

and S278. 

2.34 It is our understanding that provisions such as those listed below (and in OCC’s background paper) 

could potentially be provided for by CIL and importantly would not represent state aid: 

 Improved environment for pedestrians and cyclists in city centre streets 

 Creation of new links for pedestrians and cyclists in the West End 

 Improved city centre cycling environment with City Centre Cycle Hubs and Parking 

 Improvement of junctions around central Oxford 

 Construction of tourist coach pick-up and drop off point in City Centre 

 Extension of bus priority route – along Oxpens Road to serve the West End area 

 Introduction of car club to serve the residents of the West End  

 Public realm improvements within the West End 
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 Improve capacity and accessibility of Westgate library 

 Percentage for art 

 Access to employment and training support. 

2.35 These represent provisions both within and/or outside the red line boundary.  For example we 

consider that although within the red line the creation of a new city public open space, available for 

use by all not just those visiting Westgate, could be provided for in part/total by CIL. 

2.36 Understanding what elements of infrastructure will be provided for by CIL is an important 

consideration in assessing the viability effects of CIL on the development.  We would welcome 

further discussion at the Examination. 

2.37 DCLG’s current consultation (Question 4) asks whether regulation 123 lists should form part of the 

relevant evidence base and be available during the rate setting process and examination. In order to 

enable meaningful discussion we consider that this should be introduced as a requirement.  We 

request that this potential reform proposal is taken into account. 

2.38 The Westgate development requires the demolition of the existing public car park (which requires 

significant investment in the near future) and replacement with a two-level basement car park.  This 

facility will be retained as a public car park and used by those visiting the city centre.  

Notwithstanding this, the Draft Schedule requires £20 per sq m for this new provision which 

comprises approximately 21,000 sq m GIA (£420,000 CIL) which we consider represents strategic 

infrastructure. 
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3 Issue 3  

Is rate reasonable proportion of development costs? 

3.1 As discussed at Appendix 2, the Westgate site has a disproportionate level of site costs.  

3.2 WOA considers that OCC should incorporate a provision in its Schedule for relief from exceptional 

circumstances. 

3.3 The adoption of CIL will provide developers with more certainty but there needs to be a mechanism 

in place for OCC to use its discretion in cases where an acceptable scheme will be made unviable 

(as demonstrated by viability evidence) as a result of having to pay CIL alongside significant 

abnormal costs.   

3.4 WOA supports the proposal in DCLG’s consultation paper of removing the requirement for there to 

be a planning obligation which is greater than the value of the CIL charge to be in place, before 

discretionary relief in exceptional circumstances can be provided.  We request that this proposal is 

taken into account at the Examination.  

Will rates prove to be drag on housing, retail and employment growth? 

3.5 At Westgate there will be infrastructure listed in OCC’s background paper that WOA will seek to 

provide directly.  This could be to ensure: certainty of delivery within fixed programme; and/or an 

appropriately high quality of product/finish/service. 

3.6 There is no ability for OCC to reduce CIL payable if WOA undertakes works in kind.  The only 

provision, at regulation 73, allows for a developer to transfer land to a Council for infrastructure, in 

which case the value of the land (and not value of works) can be deducted from CIL payment. 

3.7 Therefore, if WOA carries out work appearing on the Council’s 123 list, there is no general ability for 

OCC to reduce the amount of CIL payable.  As such, it is vital that CIL is set at the correct level at 

the outset.  

3.8 This issue is considered in CLG’s consultation paper at Question 8.  WOA strongly supports a 

relevant reduction in CIL to reflect the cost of directly providing infrastructure and request that this 

proposal is given consideration at the Examination. 

Has an appropriate balance between helping to fund new infrastructure and 
potential effects on economic viability been achieved? 

3.9 No, WOA’s development includes improvements to/new infrastructure – the costs of which are 

included as construction costs in the development appraisal.  The proposed CIL rate as an additional 

fixed cost could adversely affect the viability of development.  
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4 Issue 4  

Review process 

4.1 As detailed in the submitted representations we consider that OCC’s commitment to a review 

process is specifically referred to in the Schedule.   

Transitional arrangements  

4.2 CLG’s consultation on further reforms ends the day before the Examination.  At the Examination we 

welcome discussion on the transitional arrangements/review mechanism should the reforms either 

be in place prior to or after the adoption of OCC’s Schedule. 

4.3 Section 7 of CLG’s consultation paper, paragraph 89, states that a number of the changes including 

those in relation to “reliefs and exemptions, for instance - would apply to all charging authorities 

(including those who have adopted charging schedules)”. 

4.4 As briefly discussed in this Statement there are several measures that if introduced will be of 

significance to Westgate.   
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5 Conclusions 

5.1 By its nature and scale, the Westgate development represents a unique development in the city 

centre and Plan period.  The proposals are at an early stage in the planning and development 

process and it is not possible to fully quantify the effects of CIL on the development.  It is however 

clear that OCC’s proposed level of CIL will affect the development which, when combined with the 

site-specific development costs and S106 (and S278) matters, potentially have a significant impact 

on the scheme’s viability and delivery.  As such, and given the very limited opportunity to revisit the 

level of CIL once the Schedule is adopted, the level of CIL being set now must be appropriate.  

5.2 WOA’s main concerns relate to: 

 JLL’s viability assessment is not considered “appropriate available evidence”. For example, the 

retail CIL rate is informed by a £250 psf Zone A rent assumption which is not considered 

representative of the retail core either now or in the future; 

 the combined effects of CIL, S106 and S278 requirements on the viability of the development and 

the need for express recognition of the significant abnormal site costs associated with Westgate; 

 recognition in the level of CIL set that in kind works (which will be on OCC’s 123 list) will be 

provided as part of the Westgate development; 

 inclusion of relief for exceptional circumstances in relation to Westgate development; 

 clarification that CIL works can be provided both within and outside red line boundaries; 

 the need for express reference to a formal review mechanism in the Schedule. 

5.3 In light of the current reform proposals and acknowledgement within Government and the industry 

that there are problems with the operation of CIL in practice, we request consideration be given to 

the current CIL reforms consultation at the Examination. 
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Appendix 1 – Instalments policy 
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Instalments policy 

In response to WOA’s objections to the instalments policy detailed in the Draft Charging Schedule 

OCC wrote to Turley Associates on the 11 April 2013.  The letter notes that although the instalments 

policy is not formally part of the Examination an additional threshold has been proposed to seek to 

resolve concerns raised by WOA (and other parties).   

 

For large-scale development, such as Westgate, that will be built in one overarching phase a more 

flexible approach is required to the payment of CIL.  It would be wholly unreasonable to expect c.£5.5 

million to be paid within 60 days of commencement of development prior to any income being 

received.  An instalments policy must therefore be included within OCC’s Charging Schedule.   

Further to representations to the Preliminary Draft Schedule OCC introduced an instalments policy in 

its Draft Schedule however this requires full payment within 360 days, again prior to any income 

being received. 

OCC’s letter to Turley Associates dated 11 April 2013 provides OCC’s response to this aspect of 

WOA’s objection and suggests that: 

3. Where the chargeable amount is over £2million, the chargeable amount will be required as 

per the following four instalments: 

 1
st
 instalment of 25% within 60 days 

 2
nd

 instalment of 25% by end of year 1 

 3
rd

 instalment of 25% by the end of year 2 

 4
th
 instalment of 25% by the end of year 3 

This additional threshold is welcomed by WOA however we request that the sums are slightly back-

weighted, as detailed below, to accommodate the significant site preparation works that will take 

place in the first year: 

 1
st
 instalment of 10% within 60 days 

 2
nd

 instalment of 25% by end of year 1 

 3
rd

 instalment of 25% by the end of year 2 

 4
th
 instalment of 40% by the end of year 3. 

We also support the suggestion in CLG’s consultation paper whereby the site preparation that is 

proposed be excluded from the ‘commencement of development’ definition. 
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Appendix 2 – Viability analysis (separate document; contains confidential and 

commercially sensitive information) 
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See separate document prepared by Land Securities 
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